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I. INTRODUCTION

This action was brought by Plaintiff TRIEU PHAM (“Plaintiff”) against Defendant

APPLE, INC. (“Defendant”) for claims arising from Plaintiff s employment With Defendant and

its termination. Plaintiff who is 0f Vietnamese ancestry worked as an App Reviewer for

Defendant from October 2014 until March 2019. For 3 years Plaintiff was a top performer until

Defendant re-shuffled Plaintiffs department placing a new management team consistently

entirely of older Caucasian men. This new management team began to be singled out and

harassed Plaintiff for issues that affected his entire team 0r that his peers were treated differently.

Plaintiff complained about this wrongful conduct to Defendant’s HR Department, but n0 action

was taken. Shortly thereafter, Plaintiff approved an application created by a well-known Chinese

political dissident that publicizes claims of corruption within the Chinese government and the

Chinese Communist Party. Defendant reprimanded Plaintiff for making public the application at

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S OPPOSITION
TO DEFENDANT APPLE, INC.’S MOTION TO STRIKE

-1-



KOOONONUILUJNr—t

NNNNNNNNNh—Hh—r—Hh—r—Ah—r—AH

OONONM-PUJNF—‘OKOOONONMLWNF—‘O

the China App Store even through Plaintiff s approval was made in accordance t0 Defendant’s

policies. Plaintiff believes that his reprimand was motivated by his perceived affiliation with a

Chinese Dissident and for the purpose 0f appeasing the Chinese government With Whom

Defendant shares a lucrative business relationship. Defendant then escalated the harassing and

retaliatory treatment towards Plaintiff and used the meritless reprimand t0 justify his termination.

Defendant has filed a Motion to Strike portions of the initial Complaint on several

grounds. First, Defendant moves t0 strike allegations related to Plaintiffs claims of

discrimination and harassment based 0n political affiliation. However, California courts broadly

construe “political activity,” and Plaintiff’s allegations fall squarely within this definition.

Moreover, Defendant relies upon a single, unpublished federal opinion that is factually distinct

from the instant case. T0 the contrary, Plaintiff’s theory based 0n a “political affiliation” is

supported by well-settled California case law. Second, Defendant argues that Plaintiffcannot seek

injunctive relief as a former employee. However, it is well-established that former employees can

seek both restitution and injunctive relief under California’s unfair business practices statute.

Once again, Defendant relies solely upon federal authorities Which do not even consider the

relevant California statute.

Finally, Defendant argues that Plaintiff fails t0 adequately pled facts that would support

punitive damages. On the contrary, the Complaint includes detailed allegations regarding

Defendant’s discrimination and harassing treatment of Plaintiff based upon his Vietnamese

ancestry and political beliefs, which ultimately caused Plaintiff’s mental and physical health t0

deteriorate to the point that his doctor recommended that he take a medical leave 0f absence from

his work. The seriousness of Plaintiff” s allegations, ifproven true, would clearly support a finding

0f punitive damages. Further, California is a notice pleading and the mere allegation 0f having

the Defendant acting with malice, oppression or fraud is sufficient t0 allow a claim for punitive

damages in the pleading stage.

For the foregoing reasons, and as discussed in further detail below, Defendant’s Motion

to Strike should be denied in its entirety. In the alternative, Plaintiff respectfully asks the Court

for leave to amend the Complaint.

II. LEGAL STANDARD OF A MOTION TO STRIKE

Pursuant to Code of Civil Procedure (“CCP”) § 436(a), a court in its discretion and under

terms it deems proper, is authorized to strike out any irrelevant, false, 0r improper matter inserted

in the pleading. It may also strike out all 0r any part ofa pleading “not drawn or filed in conformity
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With the laws 0f this state, a court rule, or an order of the court. CCP § 436(b). “Irrelevant” matter

includes an “immaterial allegation” under CCP § 431.10, Which is defined as allegations “not

9

essential t0 the statement of a claim,” allegations “neither pertinent t0 nor supported by an

otherwise sufficient claim,” and “a demand for judgment requesting relief not supported by the

allegations of the complaint.” CCP § 431.10.

Under California pleading law, a plaintiff simply needs t0 state the essential facts which,

if true, would warrant recovery. Austin v. Massachusetts Bonding & Ins. C0. (1961) 56 Cal.2d

596, 601. Pursuant t0 CCP § 452, pleadings are liberally construed With a View t0 substantial

justice between the parties. California courts have adopted a liberal construction of pleadings,

drawing all reasonable inferences in favor 0f the allegations therein. Beck v. County ofSan Mateo

(1984) 154 Cal.App.3d 374, 379. There is a strong policy that statutes are to be construed strictly

t0 avoid forfeitures upon technical defects in pleadings that d0 not prejudice opposing parties and

that liberal interpretation and amendment of pleadings is strongly favored in this state t0 allow

resolution of actions on the merits in furtherance of substantial justice between the parties.

Dieckmann v. Superior Court (1985) 175 Cal. App. 3d 345, 352.

Courts liberally grant leave t0 amend pleadings t0 cure such “defects” as alleged here.

Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 168; CCP § 576. In the event that the

Court decides that Plaintiff” s complaint does in fact contain defects, then they should be granted

leave t0 amend. As described below, Defendant has not shown grounds for striking Plaintiffs

Complaint, or any portion thereof, on grounds authorized by CCP § 436, or upon any other

grounds.

III. LEGAL ARGUMENT
A. None of Plaintiff’s Allegations are Irrelevant

Defendant moves to strike Paragraphs 33-35, 49, 50, 57, 58 and 128 of the Complaint on

the grounds that they are irrelevant to Plaintiff’s claims. First, Defendant argues that these

allegations should be struck because they are not protected political activity as a matter 0f law. In

support 0f this argument, Defendant relies upon a single, unpublished federal opinion, Prem v.

Access Services, Ina, 2011 WL 35 16170 (C.D. Cal.), which is factually distinct from the instant

case. In Prem, the plaintiff alleged that he was exposed to racial slurs, and that his employer

failed to take reasonable steps t0 prevent such harassment by some 0f its employees. Prem, supra,

at *
1. The Prem court rejected plaintiff s contention that the act 0freporting racial discrimination

to an outside agency constituted political activity. Prem, supra, at *4.
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Contrary to Defendant’s argument, the term “political activity” is broadly construed by

California courts.
“‘

[P]olitical activity’ connotes the espousal of a candidate 0r a cause, and some

degree of action t0 promote the acceptance thereof by other persons.” Mallard v. Boring (1960)

182 Ca1.App.2d 390, 395. Here, Plaintiff alleges that he caused t0 be made public in the China

App store of Defendant the Guo Media App Which is turn made him be perceived as affiliated

With a well-known Chinese political dissident and his organization, Which publishes claims of

corruption in the Chinese government. [Request for Judicial Notice, Exhibit 1 (hereinafter, the

“Complaint”), at 1] 43.] Plaintiff” s support 0f Guo Wengui (“Guo”) is political activity because it

espouses a particular cause, and his approval of the Guo Media app is an action Plaintiff took “to

promote the acceptance thereof by other persons.” Mallard, 182 Ca1.App.2d at 395. Plaintiff

explicitly alleges that he supported Guo’s Views, and that Defendant first reprimanded and then

fired him based in part on those political Views. [Complaint, 1H 3 1-35 & 43.] These allegations

are absolutely relevant t0 Plaintiff’ s claims, and should not be struck.

Second, Defendant argues that Plaintiff’ s allegations that Defendant sought t0 appease the

Chinese government is “unfounded, speculative and irrelevant.” [M0tion, p. 1.] Plaintiffproperly

pleads this allegation on information and belief. [Complaint, fl 34.] Defendant’s charge that this

allegation is “unfounded” is inapposite, as Plaintiff is not required to submit proof 0f his

allegations t0 overcome a demurrer or motion to strike. Moreover, this allegation is clearly

relevant, as it provides a motive for Defendant’s discrimination and harassment of Plaintiffbased

up on his political activity.

B. Plaintiff is Entitled t0 Seek Injunctive Relief

Next, Defendant argues that as a former employee, Plaintiff lacks standing t0 seek

injunctive relief. Therefore, his request for injunctive relief should be struck from the Complaint.

Defendant is simply incorrect that Plaintiff cannot recover equitable remedies, including

injunctive relief, as a former employee. Plaintiff seeks restitution and injunctive relief pursuant

to his claim under Business & Professions Code § 17200, et seq., California’s Unfair Competition

Law (“UCL”). The California Supreme Court has held that unlawfully Withheld wages may be

recovered as restitution under Section 17200. Cortez v. Purolator Air Filtration Products C0.

(2000) 23 Ca1.4th 163, 173-178. Moreover, the plaintiff in Cortez was aformer employee of the

defendant employer. Id. at 169. Plaintiff is entitled t0 seek injunctive relief as well: “an action

for injunctive reliefunder the UCL may be brought by any person acting for the interests of itself,

its members 0r the general public ... even if they have not themselves been personally harmed or
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aggrieved.” Herr v. Nestle USA, Inc. (2003) 109 Ca1.App.4th 779, 789 (internal citations

omitted). Once again, in Herr the plaintiff was aformer employee of the defendant employer.

Id. at 786. Nonetheless, the appellate court held that “the trial court properly enjoined [the

defendant employer] under the UCL from engaging in age discrimination in Violation ofFEHA.”

Id. at 790. In support of its argument, Defendant cites two inapposite Ninth Circuit opinions,

neither ofWhich discuss Section 17200 claims. Thus, Defendant’s Motion t0 Strike 0n this basis

must be flatly denied.

C. Plaintiff Has Adequately Pled Facts Supporting Punitive Damages

Lastly, Defendant moves to strike Plaintiff s request for punitive damages, 0n the grounds

that he has not adequately pled facts showing oppression, fraud 0r malice. “Malice” is defined

as “conduct Which is intended by the defendant t0 cause injury t0 the plaintiff . .. 0r With a willful

and conscious disregard of the right 0r safety of others.” Civil Code § 3294(c)(1). “Oppression”

is “despicable conduct that subjects a person t0 cruel and unjust hardship in conscious disregard

0f that person’s rights.” Civil Code § 3294(c)(2).

Here, Plaintiff alleges that Defendant singled him out in front 0f his co-workers for

discrimination and harassment based upon his Vietnamese ancestry. [Complaint, 1W 4, 24-27.]

Plaintiff also alleges that Defendant reprimanded him based upon his political beliefs for his

support 0f a well-known Chinese dissident. [Complaint, 1H 3 1-35.] The harassment got so bad

that Plaintiff’s doctor recommended that he take a leave 0f absence due t0 the toll that it was

taking on Plaintiff’s mental and physical health. [C0mp1aint, 1] 39.] Then, when Plaintiff was

able to return t0 work, Defendant abruptly terminated his employment due to his Vietnamese

ancestry, political beliefs, and the impact 0fthe harassment on his medical condition. [Complaint,

1H] 42, 116-121.] Each of the allegations, if true, would provide adequate basis for a finding 0f

punitive damages.

Moreover, courts have long recognized that “the distinction between conclusions 0f law

and ultimate facts is not at all clear and involves at most a matter 0f degree.” Perkins v. Superior

Court (1981) 117 Ca1.App.3d 1, 6 (internal citations omitted). “What is important is that the

complaint as a whole contain sufficient facts t0 apprise the defendant of the basis upon which the

plaintiff is seeking relief.” Id. For example, the word “retaliation” describes a motive which “if

proven, would sustain a finding 0f malice” for the purposes 0f punitive damages. Id. Here,

Plaintiff specifically alleges that his termination was “retaliatory,” and was the direct result of his

complaints to HR, as well as his support for a Chinese political dissident. [Complaint, 11 43.] This
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allegation alone is sufficient to support punitive damages at the pleading stage. Perkins, 117

Ca1.App.3d at 6.

Defendant’s Motion to Strike should be denied.

IV. CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court deny Defendant’s

Motion to Strike in its entirety. Alternatively, Plaintiff requests leave to amend to cure any

perceived defects in the challenged pleading.

Dated: April 29, 2020 PERETZ & ASSOCIATES

YosEf Peretz

Shane Howarter
Attorneys for PlaintiffTRIEU PHAM

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S OPPOSITION
TO DEFENDANT APPLE, INC.’S MOTION TO STRIKE

-6-


	I. INTRODUCTION
	II. LEGAL STANDARD OF A MOTION TO STRIKE
	III. LEGAL ARGUMENT
	A. None of Plaintiff’s Allegations are Irrelevant
	B. Plaintiff is Entitled to Seek Injunctive Relief
	C. Plaintiff Has Adequately Pled Facts Supporting Punitive Damages

	IV. CONCLUSION

